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CIVIL LIABILITY BILL 2002 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 9:  Threshold on damages for non-pecuniary loss (general damages) - 
Debate was interrupted after Mr M. McGowan (Parliamentary Secretary) had moved the following amendment - 

Page 5, after line 15 - To insert the following -  

“Amount C” has the meaning given by section 10; 

Mr D.F. BARRON-SULLIVAN:  I made the general points I wanted to make about this amendment earlier.  We 
have been through this ad nauseam.  However, this is probably the best opportunity for me to ask this question.  
This legislation has been a bit of a moveable feast, and this might be an appropriate time for the parliamentary 
secretary to give the House an indication of any further initiatives the Government will introduce to complement 
this legislation.  What public liability insurance measures is the Government taking to build on this legislation? 

Dr J.M. WOOLLARD:  I asked earlier whether the parliamentary secretary could supply a table of the awards 
that would be made to claimants.  I asked that because I was unsure how amounts A and C worked at various 
levels of the scale.  I have since had the opportunity to discuss this with the Government’s advisers.  I was 
concerned that through clause 9 we would wipe out anyone who had a claim of less than $12 000, and that 
payouts would not be based on need assessment.  The new amendment, which was put on the Table only this 
week, represents a major change to the Bill.  It is effectively saying that someone who is awarded $13 000 will 
receive $1 000; that someone awarded $14 000 will receive $2 000, and that someone awarded $15 000 will 
receive $3 000.  People will not receive $12 000 in damages unless they have a claim of at least $24 000.  That is 
very discriminatory and will not help people.  We all want to support community groups.  

This Bill has been introduced because of legitimate concerns.  It appears that over the past week or two a deal 
has been made.  Who will be the beneficiary as a result of the amendment?  That is why I asked during question 
time what additional savings would be made by private insurance companies.  I would like the parliamentary 
secretary to provide the figures based on this formula. 

Mr M. McGOWAN:  I thank both members for their contribution.  The member for Mitchell asked what further 
proposals were in the pipeline for public liability reform.  As I said earlier, the commonwealth-sponsored Ipp 
report has been produced, which suggests a range of changes in relation to public liability.  Some have been 
agreed to and some have not been.  Although Cabinet has not endorsed anything yet, I think the State 
Government will support tightening of foreseeability, causation and proximity when examining a cause of 
action; allowance for waivers in relation to dangerous recreational activity - people can waive their rights in 
relation to some cases; greater assumption of risk on the part of a plaintiff who may have been drugged or under 
the influence of alcohol at the time, although I said earlier that I could foresee some difficulties if their rights 
were completely removed, as is proposed in New South Wales; proportionate liability - presently there is joint 
and several liability when two potential defendants are involved; proportion of responsibility between defendants 
- to ensure that someone who has made only a small contribution to a negligence situation is not totally liable; 
and medical indemnity - proposals have been made that a panel of experts be established to assess doctors’ 
liability.  As we all know, medical insurance is fraught with great difficulty in all States.  Many doctors 
throughout Australia are withdrawing from the field of obstetrics because their premiums are too high, which is 
creating an urgent situation.  Although there is a demand for obstetricians, they are pulling out of the market 
place, which is causing difficulties for pregnant women.  I expect Cabinet will agree to some changes in relation 
to the Samaritans to ensure that they are protected under the law.  Another proposal is for a person to be able to 
apologise to another person who has suffered due to the other person’s negligence, on agreement between the 
parties, without that apology being taken as an admission of liability.  Sometimes, albeit rarely, people want the 
offending party to apologise for his behaviour.  They want someone to acknowledge that something went wrong 
and they do not necessarily want financial compensation.  Under the law at present it is difficult for someone to 
say sorry because that can be construed as an admission of liability.   

In response to the question asked by the member for Alfred Cove, it is true that $12 000 will be deductible.  As I 
said earlier, some consequences will result from the changes.  We cannot make changes without creating 
consequences.  As I explained, and as the member said, people will receive an award of $13 000 for pain and 
suffering or $1 000 up to a maximum of $36 500.  It will cut out completely at $48 000.  That will not affect 
people who are seriously injured.  That is the way it will work.  

Mr D.F. BARRON-SULLIVAN:  Earlier I made a couple of points about the parliamentary secretary’s present 
amendment and his previous amendment.  I do not think my remarks are sinking home.  This amendment was put 
on the Notice Paper on Tuesday.  I do not know about any other members, but I have not had a briefing on it.  I 
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have not had an opportunity to take it back to the party room and I have not had the opportunity to talk to the 
insurance and legal advisers who have been assisting the Liberal Party and assessing this legislation.  After 
questioning various members on this side of the Chamber, it is clear that this is a fundamental change to this 
legislative initiative.  As the member said when he was asked to explain it, essentially the situation has changed 
from having a straight $12 000 threshold to treating that limit as a deductible.  The member for Alfred Cove has 
done a very good job in drawing from the parliamentary secretary exactly what are the financial implications for 
people who are injured.  The expression I used earlier was that I need to know that I can lie straight in bed by 
supporting a measure that will further reduce the financial benefits that can be obtained by people hurt in accidents.  
That is why the question asked by the member for Alfred Cove in question time today was particularly good and 
relevant.  The point the member for Merredin, others and I have made is that this Government has not indicated 
what will be the impact of this legislation on insurance premiums or on people who would otherwise be in receipt 
of benefits or deserve and require financial support following an accident.  I am flying completely blind.  The 
parliamentary secretary has tried to make it political and say that the Leader of the Opposition supported this 
measure.  We do.  However, I do not know whether the threshold should be $1 000 or $1 million.  I do not know 
whether it should be treated as a direct threshold or a deductible because I do not have the information.  However, 
the parliamentary secretary should have the information.  It is now apparent that he does not.   

We asked about the application of the Motor Vehicle (Third Party Insurance) Act.  Time and again we have been 
told that this legislation will mirror aspects of that Act.  We now find that the original proposal by the 
Government did not mirror the way that legislation operates, and it is now being amended to reflect the way that 
legislation operates to a greater extent.  Even with that legislation, we do not have any actuarial or factual data to 
demonstrate that providing this $12 000 threshold has had a significant impact on insurance premiums by driving 
them down and curtailing any upward pressure. 

I said earlier that I thank God that we have two Houses of Parliament, because time and again it has been 
necessary for matters like this to be looked at in more detail.  The parliamentary secretary said very politically 
that the Opposition wanted to send the legislation to a committee to delay it.  He asked what would happen to the 
poor clubs and small businesses that are suffering and want lower premiums.  I want to do the right thing by all 
those clubs and small businesses, but I do not know that this Bill will do it for them.  I have seen no evidence to 
demonstrate that.  I am being asked to approve a further erosion of people’s entitlements, but I still do not have 
any information.  I did not have the necessary information to demonstrate the impact of the initial clause.  Now 
that it is amended, I have absolutely no idea how much more difference it would make. 

I know that in principle, if some sort of threshold or deductible arrangement is introduced, it will have a 
beneficial effect on insurance rates; it must do because it will cut a number of claims out of the system.  There 
was a problem with the previous threshold arrangement, because if there was a $12 000 threshold, some judges 
might award a $12 500 benefit knowing that the claimant would get it.  Now, of course, a claimant would not get 
the $12 500 benefit, but $500 or whatever under that arrangement.  The Government has certainly knocked out 
that inconsistency, but it has raised another question about whether the additional curtailment of personal 
benefits is warranted because of the downward pressure it will put on insurance premiums.  I am in a bit of a 
bind, but the parliamentary secretary has said nothing yet to allay my overall concerns. 

Mr M. McGOWAN:  For the benefit of the member for Mitchell, I will tell him what the Law Society of 
Western Australia has said on the issue of caps and thresholds.  It does not support caps and thresholds for 
general damages, and if a system is to be adopted, parity with the provisions of the Motor Vehicle (Third Party 
Insurance) Act is more desirable and practical than the provisions in the New South Wales and Queensland 
legislation. 

We have adopted a system that is almost identical to that contained in the Motor Vehicle (Third Party Insurance) 
Act 1943 as amended in 1994 by the previous Government.  The consequences of that Act and the amendment 
are as follows: between the 1992-93 financial year and the 2000-01 financial year when changes were 
introduced, the number of claims decreased from 10 254 to 5 397.  It seems on that basis that there was a 
significant drop in the number of claims - not the quantum but the number. The Trowbridge report states that the 
cost of claims has been rising for many years due to the increasing average size of bodily injury claims, which 
appear to have trebled in size over the past 10 years; that bodily injury claims may cut the minority by number 
but not the majority of costs, because they have a much greater average size; and that most of these claims are 
not finalised until three to six years after occurrence. 
The second volume of the Trowbridge report states that legal costs of bodily injury claims account for almost 30 
per cent of public liability claims for New South Wales and 20 per cent of public liability claims costs for other 
jurisdictions, and that general damages amounts account for 25 per cent of claims costs in other jurisdictions 
such as Western Australia.  It indicates that it is clear from this claims profile that measures to reduce legal costs 
and general damages on bodily injury claims will have the most significant impact on public liability claims 
costs and that claims costing over $20 000 represent around 90 per cent of the costs of bodily injury. 
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As a consequence of all that, one can deduce that the proposed threshold and deductibility measure will result in 
a reduction in claims costs of between 10 and 15 per cent in this area of the law.  It will also result in a major 
reduction in the number of claims, although not the overall quantum.  The member for Mitchell asked why we 
have introduced it at this stage.  The Ipp report was handed down in September.  It is now October.  We have 
responded to the Ipp report in the best way that we can with current legislation.  The Ipp report set out a general 
direction in relation to these matters.  It proposed that there be a $52 000 threshold.  We disagree with that, as I 
have now said three or four times.  The Government has followed the general trend, which is to propose 
measures such as this to reduce the small end of the claims market for general damages.  That was the general 
trend of the Ipp report, and we have amended the Bill accordingly as best we can.   
The member for Mitchell asked about our proposals for the future.  They are many and complex.  It would have 
been impossible and detrimental to withdraw this Bill and try to put in place all those proposals at this late stage.  
A further Bill will be introduced in the future.  It was possible in this Bill to make the $12 000 a deductible and 
to put in place measures in response to the Ipp report.  Therefore, we did it. 
Mr P.G. PENDAL:  I just want to go back to some of the remarks and attitudes that were expressed in the second 
reading debate.  I opposed the Bill on that occasion.  Now that we are at the consideration in detail stage, there 
seems to be less and less reason to support the Bill.  I heard the summary given by the Deputy Leader of the 
Opposition.  I regret to say that I agreed with almost everything.  I say that because it demonstrated to me that 
we should not be passing the Bill in the current circumstances.  There was one area with which I disagreed.  I 
think he made some hopeful sounds in respect of premiums and the impact on premiums, and suggested that 
there might be some downward trend as a result.  Probably because he is younger, he has a greater faith in the 
insurance industry than I.  Let me therefore return to the point that I tried to make in the second reading debate. 
This is really a pro-insurance company Bill and an anticonsumer Bill, because the consumers will get less out of 
it and, in some respects, the insurance companies will get some relief.  There are more consumers in Western 
Australia than there are insurance companies.  I believe that the equation is wrong, wrong, wrong.  It is 
indicative to learn, as we have, that the Government is sponsoring major amendments of which we were given 
notice on Tuesday of this week.  I do not know how the parliamentary secretary will seek to report progress, not 
that we have made much, but we should not proceed with the Bill in the last half hour of a sitting week that has 
been extended because of the Bali tragedy. 
I made the point during the second reading debate, and the Deputy Leader of the Opposition made the point 
again this afternoon, that members are being asked to deal with a Bill when no actuarial data has been presented 
to this House.  The Bill effectively will give relief to insurers and will add some woes to consumers, without the 
data.  Where are the insurance companies?  I was happy to support the first of this group of Bills that the 
Government introduced for widening the franchise of the Western Australian Insurance Commission because it 
made sense; indeed, prior to Parliament’s resumption I had made some submissions to the minister that we 
should be proceeding down that track.  The Government should be commended for having done what it did in 
that Bill.   
This Bill leaves me gravely suspicious about what motivates the Government, because of the lack of actuarial 
advice, and because the parliamentary secretary has read into the record today some of the effects on motor 
vehicle insurance claims.  The problem is that we are not dealing with the motor vehicle legislation today, 
although we may be drawing on the experience from that legislation.  I think we are being left out of the 
equation by the insurance industry.  Therefore, there is good reason for us to call it quits.   
I am also in the position, like other people, of having just learnt about the amendments.  I must say that other 
people were quicker to the punch than I was.  I learnt about those amendments only today.  That is because not 
everyone sits around waiting for Notice Papers to come out, even though in an ideal world that is what we should 
be doing.  I have not changed my position from the second reading debate.  I still believe this is a poor piece of 
legislation, not because the Government has not tried, but because it is weighted in favour of the insurance 
industry and is biased against the consumer.  In the light of that, we should stop this Bill in its tracks.  If ever a 
Bill should have been sent to a committee, it is this Bill.  I say that not only because I am opposed to the broad 
principle of the Bill but also because of the detail of the Bill.  This is a classic example of a Bill that should have 
gone to a committee.  In the meantime, we should report progress.   
Mr D.F. BARRON-SULLIVAN:  I suppose that as a member of a parliamentary party that has representatives in 
both Chambers, I have the luxury of being able to let a provision like this go through this Chamber, knowing that 
my colleagues in the upper House will give it a review.  I sympathise with the Independent members in this 
Chamber, because by the nature of their title they do not have counterparts in the upper House with whom they 
can work as part of a process of review.  Therefore, I am in a fortunate position where I can sit back and let this 
provision go through, although there is nothing we can do anyway, because we do not have the numbers in this 
Chamber.  The Independent members do not have that luxury.  
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One of the reasons that I have some difficulty with this legislation is that, as I and others said in the second 
reading stage, this legislation is all about balance.  Tomorrow morning I will be seeing a small business operator 
who has told me that for some time now he has been running his business without public liability insurance 
because he cannot get it.  If he asks me what I am doing about this legislation that he has heard is before the 
Parliament and I say I am bogging it down because I am trying to find out more details and the Government will 
not give them to me, he will not be too happy.  However, my dilemma is also that I cannot look him in the eye 
and tell him that this legislation will enable him to get public liability insurance.  In fact, my gut feeling is that 
when this Bill is enacted, it will not do that.  My other dilemma is that this legislation is taking so long to deal 
with.  I do not have a problem with that; the legislative process should not be rushed, as the member for South 
Perth taught me a long time ago, and I agree.  However, what worries me is that now that this Bill is about to go 
to the upper House, the Government has other legislation that I think will come before this Bill on its list of 
priorities.  We have seen one of those pieces of legislation already.  It is to do with giving the President a vote.   
We have heard also that the prostitution legislation and things like that are around the corner.  What worries me 
is that the Government may allow this Bill to be bogged down in the upper House.  I have no difficulty with 
what the member for South Perth is suggesting, and perhaps we can discuss that at a later stage, on the 
understanding that the parliamentary secretary can assure us that that will not delay the progress of this 
legislation through both Houses.  By that I mean that I hope the Government will accord this Bill top priority 
when it gets into the upper House and put this legislation ahead of any ridiculous electoral or constitutional 
change legislation.  Therefore, on the understanding that this matter will be dealt with on that basis in the upper 
House, perhaps it can be expedited in this place.  However, I would prefer to have some delay, as the member for 
South Perth has indicated, if only to assist the Independents in their scrutiny of this legislation.   

Mr M. McGOWAN:  With regard to the concerns of the member for South Perth, this morning or earlier today 
during debate, I went over the areas contained in the Trowbridge reports and the various Australian Competition 
and Consumer Commission reports, which detail in depth the situation that exists in Western Australia with 
regard to premiums and the number of claims.  The growth in premiums and claims is about 10 per cent a year, 
and in writs is about six per cent a year.  The only reason the growth in writs is lower is that some case 
management initiatives have been put in place in the District Court.  With regard to the evidence that we need, I 
went over that for about 10 minutes earlier today.  There are about 20 or 30 cases of community groups and 
small businesses that are having difficulty obtaining insurance.  The Deputy Leader of the Opposition just a 
moment ago detailed some community groups and small businesses in his electorate that are having difficulty 
obtaining insurance.  One of the reports states that one of the top three issues for small businesses is the 
difficulties they are experiencing in obtaining insurance.  With regard to all these maters, as the member for 
South Perth well knows, if we want to achieve something, there is a consequence.  The consequence of our 
putting in place a regime is that some claimants will have a reduction of 12 000 in their payout for pain and 
suffering.  That is exactly the same regime that was put in place by the Court Government.  I think the member 
for South Perth was a member of the Court Government at that time.  I think he left the Court Government in 
1995. 

Mr P.G. Pendal:  You voted in favour of that. 

Mr M. McGOWAN:  I did not.  I do not think I was a member of the Parliament then, but the member for South 
Perth was.  I can get out the records if he would like.  I am sure he voted in this very room on that matter.  

Mr P.G. Pendal:  You do not need to check the records.  You are right. 

Mr M. McGOWAN:  The consequence of that has been a reduction by half in the number of claims, although not 
a reduction in the quantum of payouts.  Anyone who suffers a significant injury will not be affected by this 
provision in any substantial way.  That is not what it is about.  It is about removing a litigious culture, and about 
removing the idea that just because a person has suffered a bruise, he should get money for it.  That is what we 
are doing.  I make no apologies for that. 

Mr P.G. Pendal:  That is not true. 

Mr M. McGOWAN:  It is true.  The Trowbridge report has demonstrated that there is a growth of 10 per cent a 
year.  Our population is growing at two or three per cent a year.  The member for South Perth said that we should 
delay this Bill.  I am amazed.  I know the member is not a member of the Liberal Opposition, but not more than 
20 minutes ago in the one vote, one value debate I heard the Leader of the Opposition bemoan the fact that this 
legislation has not passed this Parliament.  The Deputy Leader of the Opposition is now saying we should delay 
this legislation.  He cannot have it both ways.  This legislation has to be passed as soon as possible.  

Mr P.G. Pendal:  That may well be a reflection of your capacity to convince the Parliament about the need for 
this legislation. 
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Mr M. McGOWAN:  It is more a reflection of the fact that people are being obstructionist.  I recall that the 
Opposition moved to refer the Insurance Commission of Western Australia Amendment Bill to a select 
committee to hold up that Bill.  This Bill is important.  The Leader of the Opposition says every day that this Bill 
is important and we need to get it through the House.  The Commonwealth is supportive.  We have all of the 
reports.  What is more, the member for South Perth has not come up with any alternatives.  If he has some 
alternative, he should propose an amendment.  I have not seen one amendment from the Opposition or the 
Independents.  If they have some concerns, they should propose an amendment.  If the member does not want to 
include the deductible provision in the Bill, there will be no benefit for consumers.  That is what the member is 
saying in effect.  We want consumers to benefit from this legislation.  We have introduced this legislation for 
them, not the insurance companies.  

Dr J.M. WOOLLARD:  I am concerned that these amendments were put on the table this week.  They have far-
reaching ramifications for both the money that will go back to the insurance companies and the loss to 
consumers in the amounts that will be awarded to them.  Earlier, I asked the parliamentary secretary whether he 
would table information on the savings that will be made as a result of these changes to the Bill.  The 
parliamentary secretary stated that this Bill is based on the Motor Vehicle (Third Party Insurance) Act.  If profits 
are made under that Act, they go to the Government.  The Government collects the premiums, payouts are 
awarded and there is a surplus.  I tried to get some statistics but was unable to get them prior to this debate.  I 
want to know what premiums have been collected under the provisions of the Motor Vehicle (Third Party 
Insurance) Act, and what the payouts and surpluses have been.  I am suspicious that amendments have been 
placed on the table at the last minute.   

Today, the Premier said that he met with representatives of the insurance industry and that they were very happy 
with these changes.  I am not surprised that they are happy, because it looks like a big win for the insurance 
companies.  What about the consumers?  This Government is meant to support the consumers.  I am surprised 
that the Minister for Consumer and Employment Protection supports this Bill.  Where is the Labor Party coming 
from?  It is meant to look after the people.  It is looking after the big insurance companies.  Will the 
parliamentary secretary table the figures that the Labor Party has used, and has discussed with the insurance 
companies, to make these changes to the Bill?  These amendments have been slipped in at the last minute.   

Everyone this week has been very concerned with the people who have returned from Bali.  We met with the 
parliamentary secretary for a short time on Tuesday, and these amendments were presented yesterday.  A Bill is 
supposed to be on the Table of the House for two weeks.  Amendments such as this have wide ramifications and 
should not be pushed through.  I believe that it is inappropriate to push these amendments through.  Therefore, I 
move -  

That the debate be adjourned.  

Question put and passed.  

House adjourned at 6.04 pm 
__________ 

 


